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In The Rule of Law in the Real World, Paul Gowder engages three audiences:
philosophers interested in the concept and normative value of the rule of law,
political scientists interested in measuring and empirically assessing the degree
to which societies meet its demands, and development scholars aiming to
cultivate the rule of law in contexts where it is currently absent or minimally
present. Gowder covers an impressive range of materials from across
disciplines, and his synthesis of different strands of thought about the rule of law
is brilliant.

Gowder defends a version of the rule of law that consists in three basic
principles: a principle of regularity (which requires officials in their conduct and
action to adhere to a reasonable conception of what declared legal rules permit
and prohibit, especially in the coercive use of state power); publicity (which
requires that legal rules be made known to legal subjects in advance, be justified
or justifiable to them
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of the conditions under which coercion will be exercised. The third condition,
which transforms the rule of law from its weak to strong version is a principle
of generality (which requires laws to treat legal subjects equally, or as equals);
Gowder specifies the demand of generality as a demand to satisfy the constraints
of public reason.® The explanation of the purpose of a particular regulation must
appeal to reasons that can be reasons for those asked to obey, legislators, as well
as the broader community.® Such reasons cannot hinge on the subordinate status
of some relative to others to explain why a given rule obtains.” Together, these
principles constitute the rule of law as an egalitarian ideal, structuring
relationships of vertical equality (between legal subjects and officials) and
horizontal equality (among citizens).®

After articulating these three principles, which he notes can be met to
different degrees and which do not require any specific institutional
arrangement, Gowder goes on to show how ancient Athens and contemporary
Britain fared according to the criteria articulated above.® He then considers the
conditions under which the rule of law will be stable and under which it can be
cultivated in contexts where it is absent.!? Stability turns on equality in
Gowder’s view; to the extent that a legal system satisfies the generality condition
it is stable in part because of the commitment to the rule of law this generates.?
Generating the rule of law is also a function of generating commitment to law
as the way in which interaction between citizens and officials and among citizens
will be structured, as well as fostering control of the use of force by the state
among other conditions.*?

Like all theories, Gowder’s account has a certain set of starting points and
basic assumptions that orient his theory. I focus on two in particular: (a) framing
the principle of generality as an egalitarian principle; (b) rejecting the claim that
the rule of law requires obedience on the part of citizens.

I. GENERALITY AS AN EGALITARIAN PRINCIPLE

Gowder begins chapter two with the following statement: “It is widely
accepted among rule of law scholars, as well as lawyers and philosophers at
large, that the law must be general—that it must treat all in the community
equally, or as equals.”*® Gowder then sets for himself the task of explaining what
understanding of generality we should adopt. An adequate understanding,
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Gowder claims, will be such that it helps us specify what it means for law to
treat all in the community equally.’* Before defending his considered
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Gowder’s grounds) was a case to be made and a case that was almost always
met with (deep) skepticism.?°
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reciprocity is finally and completely ruptured by government, nothing is left on
which to ground the citizen’s duty to observe the rules.

One of the places Gowder defends the claim that obedience to law on the
part of citizens is not what the rule of law requires is in his discussion of lynching
in the United States.3* He references the case of Willie James Howard, whose
killers were never prosecuted and whose grave went unmarked.® His case, like
others, Gowder claims, tells us about the “instrumental complicity of state
authorities in private racial terror,” allowing whites to take individuals from jail,
impeding chances of prosecution for those implicated in lynching, and
participating in lynching in certain cases.® Officials were instrumentally
complicit in the sense that “at those rare moments where local officials actually
tried to put a stop to the lynchings, they largely succeeded.”3” He concludes,
“The rule of law is a condition to be established by and through the state, and by
limiting the rule of law to a critique of the state’s behavior, we enable ourselves
to see what the state did distinctively wrong in handling the lynchings: it
withdrew its protections unequally from black citizens.”38

In my view, the picture Gowder describes of lynchings overstates the
independence of the power of the state from citizens, and, relatedly, it ignores
the importance of the willingness of citizens to obey the law for the rule of law
itself. To see its misleading character, let me consider another case, that of Sam
Hose, a twenty-one-year-old Georgian who was lynched in 1899.%° Sam Hose
was lynched for killing his white employer, Alfred Crawford, and allegedly
raping his wife, Mattie, in their home after an altercation.*® Following the
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newspapers and wealthy businessmen as well as the governor for Hose’s
capture.** As in the case Gowder considers, police failed in their investigation,
not going to the crime scene to gather evidence and only talking to the close
friends and family of Crawford.*

What matters for my purposes is the manner in which Hose was eventually
captured and what transpired between his capture and brutal death. Hose had
fled to his mother’s home, seventy-five miles away from the town of the
murder.*® Eventually, the owners of the farm on which his mother stayed,
brothers J.B. and J.L. Jones, learned of Hose’s presence and, aware of the
reward, arranged with another farm worker to lure Hose to a party where he was
apprehended.*” The farm owner tried to disguise Hose prior to going on a train
so that he could be delivered over to law enforcement officials as the terms of
the reward required.*® En route, a passenger recognized Hose.*? At a particular
stop, sheriffs from two counties were waiting.° They, the Joneses and railroad
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in defense of the rule of law, and the case of Hose makes clear the ways in which
this was so.

To blame citizens for murder alone in cases like Hose or, taking another
case, suggest they were blameless for the failure to make substantive progress
on legal enforcement of school desegregation is to offer an incomplete
characterization of these cases. Among the 4000 witnesses to Sam Hose’s death
were individuals directly responsible for his killing, and many more bystanders
to his death.®® But this characterization misses the political character and
purpose of his death. Hose’s death, and the role of citizens in it, was wrong not
just because a human life was extinguished in a brutal manner, though it was
wrong for this reason. It was wrong also because it was the demonstration on the
part of thousands of citizens of a lack of willingness to restrain themselves in
the way that law demands when faced with an alleged rape of a white woman
and killing of a white man by a black suspect. It was wrong because of the
manner in which the actions of the sheriff were rendered futile. These actions
also undermined the ability of law to meaningfully govern conduct in fact. This
was not an ordinary criminal murder; it was political in its purpose and impacted
the possibility of respect for law by officials.

Law is a social practice. Law depends on cooperative action and interaction
between citizens and officials, as well as among officials. Citizens may certainly
guard against the implementation of unjust rules, as Gowder rightly notes,> but
through their actions they can also impede the enforcement of rules worthy of
protection. Citizens may render futile the rule of law-oriented activities of law
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