
S AINT L O UIS U NI VER S IT Y S C HOOL OF L AW  

 

303 

PAUL GOWDER’S RULE O F LAW  
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argues, to be “ general ”  a nd therefore compatible with the rule of law, must be 
backed by public reasons that can be rationally understood by all citizens, but 
most important, by all citize ns it directl y targets.

3 Those reasons, in turn, must 
be consistent with each such citizen ’ s basic equal worth and equalit y (among 
other requirements as well: the law must also be justified by reasons that are 
aimed at a sound public polic y, and third, by reasons that reflect loosely the 
communit y ’ s self -conception and values). 4 A law justified by  reasons that can 
be understood by the law ’ s presumed targets onl y b y fir st accepting the claim 
that the y are inferior to others —such as a law requiring black citizens to sit in 
the rear of buses, or a vagranc y law forbidding both rich and poor from sleepi ng 
under bridges in the face of widespread homelessness, or theft laws that forbid 
the theft of food, given the existence of severe povert y—therefore, violate the 
rule of law. 5 These laws can onl y be understood by those whom the y target as 
resting on or justified b y reas ons that in turn presuppose affective co mmi t ments 
of the lawgiver and of the communit y to the inferiorit y, unacceptabilit y, or 
indeed the contemptibilit y of black people, the homeless, or the poor. 6 
Particularly for those who have no choice but to commi t the prohibited act—
such as homeless people who must, after al l, sleep some where, or poor people 
who are hungry and must eat to survive —the laws prohibiting these acts cannot 
be understood in any wa y ot her than as resting on a claim that these  people ’ s 
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ver y existence is offensive, or at best that their status is lower. 7 This claim is in 
turn inconsistent wi th the g eneralit y required b y the rule of law, when that 
generalit y is properl y understood as requiring not any formal or linguistic 
propert y, but rather, a commi t ment to the general equal worth of all ci tizens. 8 
Therefore, Jim Crow laws, and literacy require ments for voting, but also quite 
ordinary laws prohibiting th eft or vagranc y, are violat io ns of the rule of law 
because in each case, they ar e premised on reasons that in turn rest on affective 
attitudes that presuppose the inferiorit y of the groups they target —and, thus, 
their lack of “ generality. ” 9 

This is, Gowder shows, a far more a mbitious and robust understanding of 
the “ generality ”  re quired b y the rule of law than the “ formal ”  interpretat ion one 
more commonl y finds at the heart of dominant interpretat ions of the rule of law 
and the Equal P rotection Clause both —interpretations that typicall y require (at 
least in the legal literatu re) on l y that “ like cases be treated alike, ” 10 with no 
substantive reference to either substantive equalit y, or the equality of citizens. 
An interpretation of the rule of law that requires the latter, Gowder argues, rather 
than the former, is both more consistent  with the history of the ideal itself (drawn 
from English legal histor y) 11 and more consistent wi th the politicall y and 
morall y a mbi tious goal of a substantivel y equal and fair societ y —a goal that is 
least arguably at the heart of this country ’ s Reconstruct ion amendments, as well 
as our history of progressi ve politics.  

The book’ s second major goal is to put to rest progressive worries about the 
rule of law, and its purpor tedl y inexorable connection to the protection of 
property and propert y rights, and, ther efore, its antipath y for progressive causes, 
particularl y the ameliorat ion of wealth disparities. 12  That worr y, which has been 
a staple of left wing academic political and legal writing since Marx, but most 
recentl y voiced b y Morton Horwitz, Gowder contends , is misplaced: the rule of 
law is a vehicle, not an ob stacle, for progressive poli ti cs. 13 Progressives, he 
argues, should “ learn to love the rule of law. ” 14 The rule of law, he shows, 
understood as requiring generalit y in the sense he describes, is basicall y 
incompatible with a legal sys tem that cri minalizes, through laws against theft or 
vagranc y, povert y that ren ders compliance with these laws prohibitive or 
impossible. 15 Therefore, a legal syste m that confers propert y rights —as legal 

 
 7. See id. at 46 – 47. 
 8. See id. at 31, 33, 47. 
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 11. See G OWDER , supra note 1, at 140 – 42.  
 12.  See id. at 47 – 51. 
 13. Paul Gowder, Equal Law in an Unequal World , 99 I OWA L.  R EV . 1021, 1023, 1071– 78 
(2014).  
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seemingl y forbids “ benevolent ”  uses of power to eradicate povert y or 
subordination. 33 Another way to see the problem is through a counterfactual: 
assume that the legal syste m responds to Gowder ’ s argument and changes the 
facts on the ground so that the poor are not forced to break the law when the y 
sleep under bridges or steal bread (thus breaking theft laws). That still leaves 
quite  a bit of poverty, or mo re simpl y a lot of miser y. Can the law address that 
povert y, or miser y, directl y, by, for example, redistributin g income fro m the rich 
toward the poor? Horwitz ’ s worr y is that rule of law thinking and rule of law 
ideology has dri ven too ma n y —e.g., F. A. Hayak and Robert Nozick—to the 
conclusion that it cannot: that the very idea of “ law ”  puts burdens on progressive, 
redistributi ve understandings, of sa y, tort law, contract law, or for that matter tax 
law, because “ generalit y ”  for bids  this kind of eyes -open wide -awake differential 
treat ment of rich and poor. 34 Even if Gowder is right that the rule of law, best 
understood, stands as a challenge to the forms of extreme povert y that dri ves the 
hungry to steal or the poor to violate vagranc y laws, 35 Horwitz ma y still be right 
that the same rule of law —th e same over -idealization of the idea of generalit y —
would stand as an obstacle rather than a facilitator of redistributive efforts, 
through the mechanisms of law, above this mini mu m. 36 Horwitz, to put it one 
final wa y, worr ies that the rule of law burdens benign uses of state power to 
affir mati vel y address povert y. 37 Gowder disagrees, but his response only 
addresses the burdens the rule of law might impose upon uses of state power to 
effectivel y cri minalize conduct necessitated by povert y, not uses of state power 
to directl y obli terate it. 38 

My second objection is that I am not sure why Gowder wants to insist that 
the heart of the rule of law, under his interpretation, is generality , in any form. 39 
T his seems jus t odd. The egalitarian sorts of values that h e is underscoring, and 
that he believes to be central to the rule of law, are equal treatment, equal dignit y, 
and equal worth. 40 Laws that are justified b y reasons tha t run afoul of those 
central val ues, he argues, are not general, and therefore they violate the rule of 
law. 41 I do not know that it makes sense, though, to ascribe these values to 
generalit y. Wh y not leave ge neralit y out of it? The rule of law, we might think, 
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should proceed through the b ypaths of the logic of generalit y. The rule of law, 
quite simpl y, 
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